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June 24, 1993

Ms. Donna. R. searcy
secretary
Federal carm.mi.cations canmission
1919 M street, N.W.
Washington, D.C. 20554

RE: Arnerrlment of section 73.2 2(b) FM Table of Allotments
Berlin, De Forest am W; , Wisconsin
De Forest Broadcasting , Petitioner
MM Docket Number 93-91 -8197)----

Dear Ms. searcy:

1'EmHoNE (703) 972-7941

RECEIVED

\III 251993

Transmitted herewith, on behalf of De Forest Broadcasting eatpany, are
an original am six copies of its "Reply comments" to the "Ccmnents" filed
by Kingsley H. Mul:phy, Jr., in connection with the above-identified Rule
Making proceeding.

Should any questions arise concerning this matter, please contact
the undersigned, directly.

Respectfully submitted,

By~~'~"~
. ~-~-es-,-J=r-.-,~Esq~.

Counsel to De Forest Broadcasting
eatpany

RJH:lss
Enclosure

No. of CopIesrlCt~
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BEFORE THE FfDElW.caaMM:AOONSOOMMI6OI

FEDERAL COMMUNICATIONS COMMISSION OFFtEOfTHE9ECRETARY
WASHINGTON D.C. 20554

In the Matter of

AmerxJment of section 73.202 (b) ,
Table of Allotments,
FM Broadcast stations
(Berlin, De Forest anj Wautana,
Wisconsin)

'ID: Chief, Allocations Branch
Policy anj Rules Division
Mass Media Bureau

)
)
)
)
)
)
)

I'M l>x:ket No. :!;:Jl ,/
RM No. 8197

comes nCM, De Forest Broadcasti.r¥.J COJpmy, Petitioner in the above

captioned proceeding, through counsel with "Reply CoImnents" in response to

the "Conunents" submitted by Kingsley H. Murphy, Jr., licensee of radio

station WISS-FM, Berlin, Wisconsin.

'!he "Petition for Rule Making" su1::mitted by De Forest Broadcasting

canpany requests the Federal Conununications Conunission to allot channel

226A to De Forest, Wisconsin as that connnunity's first, local FM service.

In o:rder to effectuate the proposal of De Forest Broadcasting COJpmy,

channel 284A must be substituted for channel 272A at Berlin, Wisconsin anj

channel 272A must be substituted for channel 226A at wautana, Wisconsin.

Pursuant to paragraph five of the "Notice of Proposed Rule Making,"

Ki.rgsley H. Mw:phy, Jr. I licensee of WISS-FM, Berlin, Wisconsin, was

oniered to "Show cause" why the license of WISS-FM should not be modified

to specify operation on channel 284A in lieu of channel 272A. "CoImnents"
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of I<in]sley H. Mur};:hy, Jr., were filed with the Commission on June 11,

1993. In his "cemnents," Mr. Murphy presents the following arguments:

1. Mur};:hy does not assert any teclmical or engineering defect

conoemin:J De Forest Broadcasting COOlpany' s proPOSal as it relates to WISS

FM. Mr. Mur};:hy, however, argues that De Forest Broadcasting Conpany' s

proposal should be denied because De Forest Broadcasting COOlpany did not

"reiterate its previous c::ormnitment to reimburse WISS-FM for its frequency

c1lan:ling expenses in the event that De Forest Broadcasting COOlpany is the

ultilnate pennittee of channel 226A at De Forest, Wisconsin."

'!he "Notice of ProPosed Rule Making" states, at paragraph 3,

that: ''Whenever an existing licensee is ordered to switch frequencies in

order to accollimodate a new channel allotment, we require the proponent of a

new allotment to make a conunitment that it will reimburse the affected

station for costs incurred in changing frequencies. Petitiooer has

acJal;:Mledged its respa1Sibility to reimrcse staticn WISS-FM. Berlin. for

the reasa1able costs in c::tlamim fregueooy if Petitiooer is the sucxe;sful

amlicant for ctlannel 226A at De Forest." (J?Iriyy;is cdBi.) At footnote

rn.nnber 5 of the "Notice of ProPOSed Rule Making," the Commission stated

that, "In accordance with Commission policy, the ultilnate pennittee of FM

channel 226A at De Forest is responsible for reimbursement for the expenses

incurred by station WISS-FM in changing channels."

De Forest Broadcasting COOlpany has faithfully followed all of
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the Ccmnission' s rules am policies regardin:J its pledge to reimburse WISS

FM should De Forest Broadcasting CoIrpany be the successful applicant for

channel 226A. A "reiteration" of that pledge, in "CoImnents," has never

been required. Howeve-r:-, in order to make certain that I<in;Jsley H. Mul:ply,

Jr., urrlerstands that De Forest Broadcasting CoIrpany fully intends to honor

its pledge to reimburse WISS-FM should it be the successful applicant for

channel 226A at De Forest, De Forest Broadcasting CoIrpany hereby restates

its intention to reimburse WISS-FM as indicate:i in its "Petition for

Rule Making" and as specified in the "Notice of Proposed Rule Making."

2 • Kingsley H. Murphy, Jr. argues that he should not be required to

file a (FCC Fonn 301) Minor Modification Application to change the channel

of WISS-FM until AF.Im the identity of the successful applicant is kr10wn

am until AFIm that successful applicant has given KJRFHY a reimbursement

commitment. '!here is no Comnission rule or policy which requires a mIVME

reimbursement committment be made as a condition precedent to the release

of a Report and Order which would require a licensee of a radio station,

supposedly operated in the public interest, convenience and necessity, to

charr:Je channels. In fact, Murphy cites no rule or policy to support his

position. commitments of this type are made to the commission; not to

private parties. '!he commission's policies with regard to reimbursement of

expenses associated with channel changes have proved to be adequate over

the years and, in this case, there is no special set of circumstances in

the record to indicate that a modification of those rules is warranted. As
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in prior cases, it is expected that the Report and order in this proceeding

will contain the usual and customary "ordering" clauses which will clearly

inticate that the eventual pennittee for the De Forest allotJnent will be

responsible for reimbursement of the pnrlent expenses associated with the .

WISS-FM, Berlin channel change. A separate commibnent to WISS-FM from the

prevailing pennittee is neither requirerl nor necessary.

Respectfully submitted,

De Forest Broadcasting company

Date: June 17, 1993

Richard J. Hayes, Jr., Esq.
13809 Black Meadow Road
Spotsylvania, Virginia 22553

(703) 972-2690

By~HaYes,
Its Attorney

Jr.
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I, Li..rDa Sintns, Assistant to Richard J. Hayes, Jr., Esq., hereby

certify that copies of the forego~ were sent via first class mail,

postage prepaid, or as othel:wise imicated, to each of the follCM~, on

this 24th day of June, 1993.

Howard J. Braun, Esq.
Rosenman & Colin
130o-19th street, N. W.
SUite 200
Washi.n;Jton, D. C. 20036
CClunse1 to Kirgsley H. M\.lrJ;tly, Jr.

Julie A. Blaser d/b/a
wautana Radio eatpmy
981 HcMam street
Green Bay, Wisoonsin 54303

Mark J. Kastein d/b/a
Markesan Broadcast~ canpany
P. o. Box 82
Brarrlon, WI 53919


